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COMES NOW A p p e l l a n t , and p r o v i d e s the f o l l o w i n g r e p l y t o the 
government's answer: 

I 

PRIVATE FRY'S ENLISTMENT IN THE MMIINE CORPS 
WAS VOID AB INITIO. 

The government i n v i t e s t h i s C o u r t ' s a t t e n t i o n t o t h e 

p u r p o r t e d m i s r e p r e s e n t a t i o n s o f A p p e l l a n t , a d e v e l o p m e n t a l l y 

d i s a b l e d a d u l t w i t h a l i f e l o n g o b s e s s i o n w i t h becoming a 

p o l i c e m a n o r a s o l i d e r . Government B r i e f a t 7. The government 

a l s o i n v i t e s t h i s C o u r t ' s a t t e n t i o n t o t h e e q u a l l y i r r e l e v a n t 

m i s r e p r e s e n t a t i o n s o f Gunnery Sergeant Teson r e g a r d i n g h i s p r e -

e n l i s t m e n t c o n v e r s a t i o n s w i t h A p p e l l a n t ' s c o n s e r v a t o r , Ms. F r y . 

Government B r i e f a t 6. Were i t n e c e s s a r y , t h e r e i s ample 

e v i d e n c e i n th e r e c o r d t o f i n d t h i s f i n d i n g o f f a c t by t h e 

m i l i t a r y judge t o be c l e a r l y e rroneous g i v e n Gunnery Sergeant 

Teson's conduct, Ms. F r y ' s t e s t i m o n y t h a t she never spoke w i t h 

Gunnery Sergeant Teson b e f o r e he e n l i s t e d A p p e l l a n t , o r the 

c o n c l u s i o n o f the I n v e s t i g a t i n g O f f i c e r a t A p p e l l a n t ' s A r t i c l e 32 

t h a t Gunnery Sergeant Teson's t e s t i m o n y a t t h a t h e a r i n g "[was] 

not b e l i e v a b l e and he may have even p u r j u r e d h i m s e l f . " {R. a t 

200); Report o f I n v e s t i g a t i n g O f f i c e r d a t e d August 18, 2008 at 4. 

But t h e s e f a c t s a r e i r r e l e v a n t t o t h e s o l e i s s u e b e f o r e t h i s 

C o u r t : A p p e l l a n t ' s c o n t i n u i n g l a c k o f c a p a c i t y t o c o n t r a c t and 

change h i s s t a t u s from c i v i l i a n t o s o l i d e r . 
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A, Appellant has no capacity to enter into contracts 
anywhere in the United States, and the g-overnment cites no 
authority to the contrary. 

C i t i n g no a u t h o r i t y , t h e government a s s e r t s t h e l i m i t e d 

c o n s e r v a t o r s h i p a t i s s u e i n t h i s case p l a c e s no l i m i t on t h e 

Co n s e r v a t e e ' s a u t h o r i t y t o e n t e r i n t o c o n t r a c t s , and me r e l y 

a u t h o r i z e s t h e C o n s e r v a t o r t o r e s c i n d i l l - a d v i s e d c o n t r a c t s . 

Government B r i e f a t 13. T h i s argument w h o l l y i g n o r e s the 

s t a t u t o r y scheme put i n p l a c e f o r d e v e l o p m e n t a l l y d i s a b l e d a d u l t s 

by t h e s t a t e l e g i s l a t u r e i n C a l i f o r n i a . 

Were i t not f o r t h e o r d e r e s t a b l i s h i n g t h e l i m i t e d 

c o n s e r v a t o r s h i p a t i s s u e i n t h i s case, A p p e l l a n t would have i n 

f a c t r e t a i n e d t h e c a p a c i t y t o c o n t r a c t . ''Except as o t h e r w i s e 

p r o v i d e d i n t h e o r d e r a p p o i n t i n g a l i m i t e d c o n s e r v a t o r , t h e 

appointment does not l i m i t t h e l e g a l c a p a c i t y o f the l i m i t e d 

c o n s e r v a t e e t o e n t e r i n t o t r a n s a c t i o n s o r t y p e s o f t r a n s a c t i o n s . " 

C a l . Prob. Code § 1872(b) (2011). A c o u r t i s not r e q u i r e d t o 

w h o l l y l i m i t a c o n s e r v a t e e ' s c a p a c i t y t o c o n t r a c t as was done i n 

t h i s case. C a l . Prob. Code § 1873 (2011). I n A p p e l l a n t ' s 

p r o b a t e c a s e , t h e c o u r t c o u l d have a u t h o r i z e d t h e c o n s e r v a t e e t o 

e n t e r i n t o c e r t a i n t y p e s o f t r a n s a c t i o n s , o r t r a n s a c t i o n s under a 

s p e c i f i e d d o l l a r amount, and i t c o u l d have e n t e r e d a p r o v i s i o n 

a u t h o r i z i n g t h e c o n s e r v a t o r t o " a v o i d any t r a n s a c t i o n made by t h e 

c o n s e r v a t e e p u r s u a n t t o the a u t h o r i t y o f t h e o r d e r i f t h e 
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t r a n s a c t i o n i s not one i n t o which a r e a s o n a b l y prudent p e r s o n 

might e n t e r . " Id. The Court d i d none o f t h e s e t h i n g s and 

i n s t e a d , u s i n g t h e term of a r t p r o v i d e d f o r i n the C a l i f o r n i a 

P r obate Code, l i m i t e d A p p e l l a n t ' s r i g h t t o e n t e r i n t o c o n t r a c t s . 

In 1979, t h e C a l i f o r n i a l e g i s l a t u r e , a f t e r c o n s i d e r i n g amendments 

t o t h e p r o b a t e code t h a t would have s u p p o r t e d t h e government's 

argument, r e j e c t e d t h o s e p r o v i s i o n s and put i n p l a c e t h e c u r r e n t 

s t a t u t o r y scheme. 0^Brian v. Dudenhoffer, 16 C a l . App. 4̂ ^ 327, 

333-335 ( C a l . App. 1993). 

C o n t r a r y t o what i s c o n t a i n e d i n the government's b r i e f , 

C a l i f o r n i a c o u r t s g r a n t f u l l f a i t h and c r e d i t t o c o n s e r v a t o r s h i p s 

e s t a b l i s h e d i n o t h e r s t a t e s . See e.g., Gibson v. Westoby, 115 

C a l . App. 2d 273 ( C a l . App. 1 9 5 3 ) ( G r a n t i n g f u l l f a i t h and c r e d i t 

t o New Mexico j u d i c i a l d e t e r m i n a t i o n o f g u a r d i a n s h i p r e n d i n g 

C a l i f o r n i a c o n t r a c t v o i d ) . L i k e w i s e , t h i s C o u r t must a l s o g r a n t 

f u l l f a i t h and c r e d i t t o the S u p e r i o r C o u r t ' s o r d e r e s t a b l i s h i n g 

a c o n s e r v a t o r s h i p . 28 U.S.C. § 1738 (2006); Migra v. Warren City 

School Dist. Bd. Of Education, 465 U.S. 75, 79 (1984); American 

Surety Co. v. Baldwin, 287 U.S. 156 (1932). A p p e l l a n t ' s 

e n l i s t m e n t c o n t r a c t i s v o i d ab initio. Hellman Commercial Trust 

& Sav. Bank. v. Alden, 275 P. 794 ( C a l . 1929); I7nlted S t a t e s v. 

Valadez, 5 M.J. 470, 474 (C.M.A. 1978). 

The government c o r r e c t l y n o t e s t h a t C a l i f o r n i a has c o d i f i e d 
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t h e common-law r u l e t h a t f o r e i g n p e r s o n a l r e p r e s e n t a t i v e s , such 

as e x e c u t o r s and g u a r d i a n s , are w i t h o u t a u t h o r i t y t o a c t o u t s i d e 

the s t a t e o f t h e i r appointment. C a l . Code C i v . Pro c . § 1913 

(2006); See e.g., Fehldman v. Gross, 106 F. Supp. 308, 310 (E.D. 

Ohio 1952). But § 1913 cannot be m i s c o n s t r u e d as a l e g i s l a t i v e 

d e c l i n a t i o n t o g r a n t " f u l l f a i t h and c r e d i t t o the g u a r d i a n s h i p s 

o f o t h e r s t a t e s . " Government B r i e f a t 12. To the c o n t r a r y , 

C a l i f o r n i a c o u r t s r o u t i n e l y c i t e § 1913 f o r t h e p r o p o s i t i o n t h a t 

j u d i c i a l r e c o r d s , such as t h e c o u r t - o r d e r e d c o n s e r v a t o r s h i p i n 

t h i s c a s e , a r e t o be g i v e n f u l l f a i t h and c r e d i t by C a l i f o r n i a 

c o u r t s . R.S. V. Pacificare Life & Health Ins. Co., 194 C a l . App. 

4̂ 1̂  192, 201 ( C a l . App. 2011); Ehrenclou v. MacDonald, 111 C a l . 

App. 4'̂'̂  364, 373 ( C a l . App. 2004).^ 

B. Together, 10 U.S.C. §§ 504, 505, and 802, codify the 
holding in In Re Grimely, 137 U.S. 147 (1890), that a party that 
lacks the capacity to change his status laay not validly do so. 

I n amending A r t i c l e 2, UCMJ, Congress expressed i t s i n t e n t t o 

c o d i f y In Re Grimley, 137 U.S. 147 (1890), which i n v a l i d a t e d 

e n l i s t m e n t c o n t r a c t s "where t h e r e i s i n s a n i t y , i d i o c y , i n f a n c y , o r 

any o t h e r d i s a b i l i t y which, i n i t s n a t u r e , d i s a b l e s a p a r t y from 

' The government a l s o makes much of the f a c t that Appellant r e t a i n e d the 
r i g h t s t o vote, marry, and to c o n t r o l h i s personal and sexual r e l a t i o n s h i p s . 
Government B r i e f at 15-16, 25. Unli k e the power to co n t r a c t , the recor d i s 
s i l e n t on the need f o r a conservator to c o n t r o l these r i g h t s . Absent some 
evidence A p p e l l a n t was harming himself with marriages or v o t i n g , the Court may 
have not e l e c t e d to wade i n t o the c o n s t i t u t i o n a l and p u b l i c p o l i c y issues 
i n v o l v e d with l i m i t i n g these r i g h t s . See e.g., Doe v. Rowe, 156 F. Supp. 2d 
35 (D. Maine 2001). But s p e c u l a t i o n i s not re q u i r e d i n t h i s case, which does 
not i n v o l v e a marriage. 
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changing h i s s t a t u s or e n t e r i n g i n t o new r e l a t i o n s . " Grimley, a t 

153; SEN. REP. NO. 96-197, at 122 (1980). The age and mental 

competency components o f Grimely can be found i n 10 U.S.C. §§ 504, 

505 (2006) . 

S e c t i o n 504 p r o h i b i t s the e n l i s t m e n t of anyone who i s insane. 

10 U.S.C. § 504 (2006). Although the s t a t u t e does not d e f i n e 

i n s a n i t y , 1 U.S.C. § 1 (2006), d e f i n e s i n s a n i t y i n language s i m i l a r 

t o t h a t found i n Grimely. The word insane, " s h a l l i n c l u d e every 

i d i o t , l u n a t i c , insane person, and person non compos mentis." Id. 

L a t i n f o r "not master o f one's mind", the phrase non compos mentis 

" g e n e r a l l y r e f e r s t o someone i n c a p a b l e o f h a n d l i n g her own a f f a i r s 

or unable t o f u n c t i o n i n s o c i e t y . " Smith-Haynie v. District of 

Columbia, 155 F. 3d 575, 579 (D.C. App. 1998); B l a c k ' s Law 

D i c t i o n a r y , 1151 (9^^ Ed. 2008). The Supreme Court o f C a l i f o r n i a 

has d e f i n e d the phrase t o i n c l u d e " a l l degrees of mental 

incompetency known t o the law." Hellman Commercial Trust & Sav. 

Bank. v. Alden, 275 P. 794, 799 ( C a l . 1929); B l a c k ' s Law 

D i c t i o n a r y , 948 (5"'' E d i t i o n 1979) ("This i s a v e r y g e n e r a l term 

embracing a l l v a r i e t i e s of mental derangement.") The phrase has 

even been used t o d e s c r i b e someone who i s i n t o x i c a t e d . See e.g., 

Mont. V. Egelhoff, 518 U.S. 37, 45 ( 1 9 9 6 ) ( c i t a t i o n s o m i t t e d ) ; May 

V. State, 253 M i s s . 597, 601 (Miss. 1965). 
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Despite the broad d e f i n i t i o n g e n e r a l l y a t t r i b u t e d t o non 

compos mentis, and the e q u a l l y broad language i n v o l v i n g 

d i s a b i l i t i e s t o c o n t r a c t found i n Grimely, the government submits 

i n s a n i t y i s l i m i t e d t o the narrow d e f i n i t i o n o f mental c a p a c i t y t o 

sta n d t r i a l found i n Rule f o r C o u r t s - M a r t i a l 909. Government B r i e f 

a t 23. Absent some a u t h o r i t y f o r t h i s p r o p o s i t i o n , Grimely, the 

s t a t e d C o n g r e s s i o n a l i n t e n t t o c o d i f y Grimely, and the r u l e o f 

l e n i t y a l l r e q u i r e t h i s Court t o f i n d A p p e l l a n t ' s de facto and de 

j u r e i n c a p a c i t a t i o n rendered him non compos mentis f o r purposes of 

10 U.S.C. §§ 504 and 802. 

The government c o r r e c t l y notes t h a t C a l i f o r n i a c o u r t s may 

appoint c o n s e r v a t o r s f o r d e v e l o p m e n t a l l y d i s a b l e d a d u l t s who, 

alt h o u g h not insane or incompetent, r e q u i r e d i r e c t i o n i n the 

management o f t h e i r a f f a i r s . Government B r i e f at 12-13. A c c o r d i n g 

t o the p e t i t i o n a t i s s u e i n t h i s case, A p p e l l a n t i s " i m p u l s i v e and 

l a c k s a b i l i t y t o comprehend the terms o f a c o n t r a c t . " (A.E. I I at 

49.) The p e t i t i o n a l s o noted A p p e l l a n t "cannot c o n t r o l h i s 

i m p u l s i v i t y . " (A.E. I I at 46.) A p p e l l a n t ' s t r e a t i n g p s y c h o l o g i s t , 

Dr. Schuck, s t a t e s i n her sworn a f f i d a v i t A p p e l l a n t l a c k e d the 

"mental c a p a c i t y t o understand the s i g n i f i c a n c e o f h i s e n l i s t m e n t 

i n the m i l i t a r y . " (A.E. XIV at 4.) "Developmentally, he i s 

m e n t a l l y l i k e a c h i l d a t the age of 14." I d . 
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Upon a showing of c l e a r and c o n v i n c i n g evidence, the c o u r t 

approved the p e t i t i o n w i t h o u t m o d i f i c a t i o n , and i t l i m i t e d 

A p p e l l a n t ' s a b i l i t y t o e n t e r i n t o c o n t r a c t s . Together, the 

p e t i t i o n and subsequent c o u r t - o r d e r e d c o n s e r v a t o r s h i p c a l l i n t o 

q u e s t i o n both the v o l u n t a r i n e s s o f A p p e l l a n t ' s a c t i o n s and h i s 

c a p a c i t y t o understand t h e i r s i g n i f i c a n c e . 

The o n l y m e d i c a l evidence t o the c o n t r a r y i n the r e c o r d i s the 

e q u i v o c a l o p i n i o n o f Dr. Reed, who never reviewed A p p e l l a n t ' s 

complete m e d i c a l h i s t o r y b e f o r e forming h i s o p i n i o n s i n t h i s case. 

(R. a t 115.) Dr. Reed's c o n c l u s i o n s , i n c l u d i n g the f i n d i n g 

A p p e l l a n t s u f f e r e d no severe mental d i s e a s e or d e f e c t , are 

a s t o n i s h i n g , and they should be g i v e n l i t t l e weight by t h i s Court 

i n l i g h t of the overwhelming evidence t o the c o n t r a r y . 

B e r e f t of m e d i c a l evidence, the government asks t h i s Court t o 

r e l y on the o b s e r v a t i o n s of l a y w i t n e s s e s n e i t h e r t a s k e d nor 

t r a i n e d t o determine an i n d i v i d u a l ' s mental c a p a c i t y t o c o n t r a c t . 

Government B r i e f a t 18-20. A p p e l l a n t ' s a b i l i t y t o m a r g i n a l l y 

complete the simple and mundane t a s k s r e q u i r e d d u r i n g b a s i c 

t r a i n i n g i s h a r d l y remarkable g i v e n t h a t he had j u s t completed 

f i f t e e n months under h i g h l y regimented c o n d i t i o n s a t the Devereux 

Cleo Wallace Treatment F a c i l i t y i n Denver, Colorado. (A.E. I I at 

9; A.E. I I E x h i b i t 6.) L i k e the t e s t i m o n y of Dr. Reed, t h i s 

evidence should be g i v e n l i t t l e weight as t h i s Court determines 
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whether A p p e l l a n t had the " c a p a c i t y t o understand the s i g n i f i c a n c e 

o f e n l i s t i n g i n the armed f o r c e s . . . . " 10 U.S.C. § 802(b) (2006). 

C. Appellant has at all times lacked the capacity to 
voluntarily submit himself to milita2:y authority pursuant to 10 
U.S.C. §§ 504 and 802, and he cannot constructively enlist. 

I n United States v. Blanton, 1 U.S.C.M.A. 664 (C.M.A. 1957), 

t h i s Court addressed the f i f t e e n - m o n t h e n l i s t m e n t o f a f o u r t e e n -

y e a r - o l d boy. As i n t h i s case, which i n v o l v e s a d e v e l o p m e n t a l l y 

d i s a b l e d a d u l t w i t h the mind o f a f o u r t e e n - y e a r - o l d boy, "the 

q u e s t i o n i s one o f l e g a l competency t o e f f e c t a change of s t a t u s . " 

Blanton, a t 666. A p p e l l a n t has not had the l e g a l competency t o 

change h i s s t a t u s s i n c e i t was j u d i c i a l l y l i m i t e d on A p r i l 19, 

2006. 

Nothing i n Blanton suggests the apparent acquiescence o f 

Fr e d d i e B l a n t o n ' s p a r e n t s o r guardians t o h i s f i f t e e n - m o n t h s o f 

m i l i t a r y s e r v i c e would have made h i s c o n t r a c t any l e s s v o i d . 

S i m i l a r l y , even assuming Ms. F r y ' s request t o HMl Lawlor t h a t she 

r e t u r n A p p e l l a n t t o her c o n s t i t u t e s acquiescence, her conduct i s 

i r r e l e v a n t g i v e n A p p e l l a n t has never been " l e g a l l y competent t o 

serve i n the m i l i t a r y . " (R. a t 55.); Blanton, at 667. 

WHEREFORE, t h i s Honorable Court s h o u l d s e t a s i d e the f i n d i n g s 

and sentence and d i s m i s s t h i s case w i t h p r e j u d i c e . 
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